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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8383. 


LONDON GUARANTEE AND ACCIDENT COMPANY, 

LTD., Appellant, 

v. 

THEODORE BRITTON, DEPUTY COMMISSIONER 
UNITED STATES EMPLOYEES’ COMPENSA¬ 
TION COMMISSION, DISTRICT OF COLUMBIA 
COMPENSATION DISTRICT, Appellee. 


Appeal From the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTION. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, entered 
on the 8th day of September, 1942, in the case of London 
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Guarantee and Accident Company, Ltd., plaintiff, versus 
Theodore Britton, Deputy Co?nmissioner, United States 
Employees’ 1 Compensation Commission , District of Colum¬ 
bia Compensation District, defendant, sustaining defen¬ 
dant’s motion to dismiss and dismissing plaintiff’s com¬ 
plaint for a review of a compensation award (Appellant’s 
App. 8), which had been filed in the District Court pursuant 
to Section 21 (b) of the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act (Act of March 4, 1927, C. 509, 44 
Stat. 1436, et seq., as amended, U. S. C. Title 33, section 901) 
made applicable to the District of Columbia by Act of May 
17,1928,45 Stat. 600, Title 19, Chapter 2, section 11, District 
of Columbia Code (1929). 

On September 23, 1942, appellant filed notice of appeal 
and perfected its appeal from the judgment of the Court 
below to this Court (Appellant’s App. 9). 

This Court has jurisdiction of this case under the Act of 
Congress approved February 9th, 1893, 27 Stat. 435, Chap¬ 
ter 7, section 7, as amended, Title 18, Chapter 2, section 26 
of the Code of Laws for the District of Columbia (1929). 

STATEMENT OF THE CASE. 

This case involves a claim for compensation and the only 
issue is whether or not the injury sustained arose out of and 
in the course of the employment (Appellant’s App. 15). 

On and previous to September 2nd, 1941, Edwin Auddioun 
Walker was an employee of the Adams Hat Sales Division, 
Inc., at one of its stores in the District of Columbia. The 
liability of said employer for compensation under the Dis¬ 
trict of Columbia Compensation Act was insured at that 
time by appellant. 

Said store was managed by a district manager, a Mr. 
Speckler, whose headquarters were in Baltimore, Maryland 
(Appellant’s App. 28). Only three persons, including 
Walker, worked at the store, and all three were co-employ¬ 
ees (Appellant’s App. 27). All three co-employees were 
also managers, Mr. Lattin being manager, Mr. Levitan 
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being assistant manager and Mr. Walker being third man¬ 
ager (Appellant’s App. 15, 16). So far as sweeping the 
floor, cleaning the place, selling hats and running errands, 
all three of these co-employees did the same thing (Appel¬ 
lant’s App. 27, 28). 

There had been a practice established by and between 
said three co-employees for either the assistant manager 
or the third manager (Walker), two or three times a week, 
around lunch time, whenever it was raining, or hot, or when 
they were busy at the store, to go over to the National Press 
Cafeteria and bring back sandwiches to be consumed bv 
said co-employees at the store (Appellant’s App. 17,18,19, 
22, 29). Walker was allowed a lunch period every day and 
“many times he would go out by himself” (Appellant’s 
App. 23). On the occasion in question, they were busy at 
the store and it was agreed (Appellant’s App. 20, 2S) that 
Walker should go out and get sandwiches for the other em¬ 
ployees, but “otherwise he would have gone out by himself” 
(Appellant’s App. 23). There was no particular time for 
Walker to go out to lunch, but it would be any time from 
twelve to one o’clock (Appellant’s App. 30). On the day in 
question, when he went to get lunch for the three of them, 
Walker was struck and injured by a passing automobile. 
The accident occurred about one o’clock (Appellant’s App. 
30). He did not go out on that occasion at an unusual time 
(Appellant’s App. 19). Nine times out of ten, Walker would 
go to the National Press Cafeteria (Appellant’s App. 17), 
the same place to which he was going at the time of his 
injury. The employer did not pay for the lunch, but it -was 
a personal thing between said three co-employees (Appel¬ 
lant’s App. 18). 

As the result of injuries which he sustained in the above 
mentioned accident on September 2nd, 1941, Walker died on 
the 5th day of September, 1941, leaving a widow and two 
surviving children, one of which children reached the age 
of eighteen years on October 28th, 1941, after which date 
under no circumstances would he be entitled to compensa¬ 
tion (Appellant’s App. 13). 
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Because of the death of the said Walker, said widow and 
children thereafter filed a claim for compensation under the 
provisions of Section 19 (33 U. S. C. A. 919) of the Long¬ 
shoremen’s and Harbor Workers’ Act (Act of March 4, 
1927, 99 Stat. 1424) as made applicable to the District of 
Columbia (Act of May 17th, 1928; 45 Stat. 600; Title 19, 
Chapter 2, Section 11, District of Columbia Code). The 
claim was controverted by the employer and the insurance 
carrier, the defense being that the injury did not arise out 
of and in the course of the employment, but that the act of 
going to buy lunches for himself and his co-employees was 
a purely personal act on the part of Walker. 

After conducting a hearing, the Deputy Commissioner, on 
March 12, 1942, made a Findings of Fact to the effect that 
the employee’s injury and resultant death arose out of and 
in the course of his employment, and based on this finding 
the Deputy Commissioner on said day awarded compensa¬ 
tion to the widow and the children (Appellant’s App. 11). 

Pursuant to the provisions of Section 21b of the Long¬ 
shoremen’s Act (33 U. S. C. A. 1921b) appellant filed a 
complaint for a review of said Findings of Fact and Award 
in the District Court of the United States for the District 
of Columbia on April 7th, 1942, in which appellant alleged 
that said Findings of Fact and Award are not in accordance 
with law because, at the time of the injury, said employee 
was on his usual lunch hour performing a personal act for 
himself and for his two co-employees, which act was wholly 
disconnected from any duty of his employment. Appellant 
prayed that the said Deputy Commissioner be enjoined from 
enforcing said Award and that the same be wholly sus¬ 
pended and set aside by the Court (Appellant’s App. 3). 

The defendant Deputy Commissioner, appellee herein, 
filed a motion to dismiss the complaint (Appellant’s App. 
4). 

On September 8th, 1942, after an argument of said mo¬ 
tion, the District Court, through Mr. Justice Jesse C. Ad¬ 
kins, signed an order sustaining said motion to dismiss (Ap¬ 
pellant’s App. 8). 
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STATUTES INVOLVED. 

District of Columbia Workmen’s Compensation Act of 
May 17,1928 (45 Stat. 600, Chapter 612, sec. 1; D. C. Code, 
1929, Title 19, Chapter 2, sec. 11; Longshoremen’s and Har¬ 
bor Workers’ Compensation Act of March 4,1927 (44 Stat. 
1424; U. S. C. Title 33, Chapter 18, sec. 901 et seq.). 

STATEMENT OF POINTS. 

1. The Court erred in its Findings of Fact and Conclu¬ 
sions of Law. 

2. The Court erred in granting the motion of the appellee 
to dismiss the complaint and in actually dismissing the 
complaint. 

SUMMARY OF ARGUMENT. 

I. 

The Deputy Commissioner failed to make full and spe¬ 
cific findings based on the testimony adduced. 

The Deputy Commissioner failed to include in his Find¬ 
ings of Fact a statement that the three co-employees had 
established between themselves personally a practice, 
whereby either the assistant manager, or the third manager 
(Walker), when it was raining, or was hot, or when they 
were busy at the store, "would go to the National Press 
Cafeteria and bring back sandwiches for the others. 

The Deputy Commissioner failed to find as a fact that, 
on the occasion of his injury, had the employee not gone to 
get sandwiches for all three of the employees, nevertheless 
he would have himself gone out for lunch at the same time 
as he actually went out on the day of his injury. 

The Deputy Commissioner further failed to find that the 
employer did not pay for the sandwiches but that the mat¬ 
ter of the sandwiches and the paying for them was a per¬ 
sonal thing between the employees. 
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n. 

Under the weight of authorities, the proven facts do not 
entitle the claimants to compensation. 

By a majority of Court decisions, an employee is not cov¬ 
ered by a compensation act while going to or returning from 
lunch. The purpose of getting lunch is purely personal and 
in no way arises out of or in the course of the employment. 

The arrangement that, when it was hot, or raining, or 
they were busy at the store, the assistant manager and third 
manager should go out to get sandwiches and bring them 
back, was a personal arrangement between all three of the 
employees and not part of the contract of employment. Had 
decedent not gone out for the sandwiches for all three of the 
employees, he would have gone out at about the same time 
to get lunch for himself only, so that he incurred no addi¬ 
tional hazard. 

ARGUMENT. 

L 

The Deputy Commissioner failed to make full and spe¬ 
cific findings based on the testimony adduced. 

To support appellant’s contention that the Deputy Com¬ 
missioner must make full and specific findings based on the 
testimony adduced at the compensation hearing, attention 
is called to the decision of this Court in the case of Wimmer 
v. Iloage , 67 App. D. C. 128, 90 F. (2d) 373, in which this 
Court referred to the case of Del Veccio v. Bowers , 296 U. S. 
280, which went up from this Court, in w'hich case the Su¬ 
preme Court of the United States said that the issue must 
be resolved upon the whole body of proof, pro and con, and 
this Court w r ent on to say that: 

“It would have been more satisfactory if the deputy 
commissioner—as we have had occasion to admonish 
him before—had made specific findings based on the 
testimony introduced, for precisely that is what the 
Act and regulations contemplate, and, as we think, re- 
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quire him to do. Because ordinarily such findings are 
necessary to enable us to say whether his award is in 
accordance with law. * * *” Citing Howard v. 
Monahan, Dep., 33 F. (2d) 220. 

In the case of Howard v. Monahan, 31 F. (2d) 480, the 
concluding paragraph of the opinion is as follows: 

“I do, however, concur with the plaintiff in her con¬ 
tention that, in the interest of good administration, 
the commissioner should make specific and complete 
findings, in order to enable the court to more readily 
determine whether his conclusion is in accordance with 
law, and I adopt and thoroughly approve, as applied to 
the commissioner, the views of the Supreme Court of 
the United States in Virginian R. Co. v. United States, 
272 U. S. 674, 47 S. Ct. 222, 71 L. Ed. 463, as to the 
proper action of the District Judge in making findings 
in complicated cases, so as to assist the reviewing court 
in readily determining what the commissioner did, and 
whether his action in doing so was in accordance with 
the law.” 

On a moton for a rehearing of the above case, the Court 
in Howard v. Monahan, 33 F. (2d) 221, referred to its orig¬ 
inal decision and stated: 

“In view of the undoubted wisdom, if not necessity, 
of filing such findings of fact as adverted to in a former 
opinion in this case, and in view of the instructions is¬ 
sued by the commission to file specific findings of fact, 
which instructions were in this case violated, I think 
it entirely plain that the action of the commissioner in 
this case w’as contrary to the due administration of the 
law, • • •” 

It has been offtimes broadly said that the Court cannot 
review the evidence in a compensation case. Of course, we 
agree that the Court cannot review the evidence merely to 
arrive at a conclusion different from that reached by the 
Deputy Commissioner. Nevertheless, it is incumbent upon 
the Court to review the record to see whether or not there 
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is any substantial evidence upon which an order of the Dep¬ 
uty Commissioner can be based. Likewise, it is necessary for 
the Court to review the evidence when the facts stated in 
the Findings of Fact are insufficient to enable the Court to 
determine whether the decision is in accordance with law. 
This Court so decided in the case of Liberty Mutual Insur¬ 
ance Company v. Hoage, 62 App. D. C. 1S9, 65 F. (2d) 822, 
as follows: 

“* * # There is a complete absence of stated facts 
to support the conclusion or to enable us to determine 
whether the decision is in accordance with law. (See 
Howard v. Monahan (D. C.) 33 F. (2d) 220.) We must, 
therefore, have recourse to the evidence taken before 
the Deputy Commissioner to determine if it is sufficient 
to sustain the award.’’ 

The Regulations governing the administration of the Dis¬ 
trict of Columbia Workmen’s Compensation Law, Title 20, 
Chapter 1, Sub-Chapter D, Paragraph 41.11 of the Code of 
Federal Regulations of the United States provide that, in 
compensation cases, findings of fact shall contain 4 ‘the 
circumstances surrounding the accident or alleged accident 
* * This Honorable Court stated in Morgan v. Tloage , 
63 App. D. C. 355, 72 F. (2d) 727, that: 

“In order to determine whether the injury in this case 
arose ‘in the course of’ the deceased’s employment, 
reference must be had to the time, place and circum¬ 
stances under which the injury occurred.” 

It therefore appears from the above decisions that if the 
Deputy Commissioner has failed to make full and specific 
findings based on the testimony adduced at the compen¬ 
sation hearing, then it is necessary for the Court to review 
all of the evidence, pro and con, and to decide whether such 
evidence is sufficient to sustain the award. 

It is easy enough for a Deputy Commissioner or anyone 
else to read over a transcript of testimony and to here and 
there pick out a word or two, or a statement or two, and 
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then on such limited poi llon of the testimony decide a case 
one way or the other. But a trier of facts is not authorized 
to do this. He cannot completely ignore uncontradicted and 
undisputed statements of competent witnesses and base his 
findings upon a portion of the facts, when the rest of the 
facts are pertinent to the issues, have been amply proven, 
and necessitate an entirely different or opposite findings 
upon the whole evidence. 

In this case, none of the facts were disputed. There were 
three co-employees at the store (Appellant’s App. 27); they 
were all managers (Appellant’s App. 15, 16); they all ran 
errands (Appellant’s App. 27, 28); at least two of them 
frequently went to the National Press Cafeteria at lunch¬ 
time to bring sandwiches back for the others, whenever the 
others did not feel like going for the sandwiches because it 
was hot, or it was raining, or they were busy at the store 
(Appellant’s App. 17, 18, 19, 22, 29); when they wanted to 
eat out, decedent would go out by himself, as he was al¬ 
lowed a regular lunch period (Appellant’s App. 23); on the 
day of his injury, decedent would have gone out by himself 
at the same time he went out and presumably to the same 
place, had he not gone out to get sandwiches for the others 
(Appellant’s App. 17,19, 23, 30); and the arrangement was 
a personal thing between the said three employees (Ap¬ 
pellant’s App. 18). Had the Deputy Commissioner found 
these facts, as we contend he should have done, because the 
testimony was undisputed, and was all the testimony of 
claimant’s own witnesses, then the Deputy Commissioner 
would have had no choice except to hold that the trip out 
of the store to get the sandwiches was a purely personal 
matter, unrelated to the employment. It was the result of 
a mutual practice or agreement which had grown up or been 
arrived at among the three employees themselves and was 
not a part of the contract of employment. AVe feel con¬ 
fident that the Deputy Commissioner would not hold that 
the eating of the sandwiches after they were procured would 
come within the sphere of the employment. Likewise, the 
procurement of the sandwiches was for the benefit of the 
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employee and no more for the benefit of the employer than 
a good night’s rest at home would have been, even though 
the employee could work better the following day. This 
Court, in the case of Employers’ Liability Assurance Cor¬ 
poration v. Eoage, 63 App. D. C. 53, 69 F. (2d) 227, held 
that: 

“If it can be shown in any compensation case under 
the Federal act that the employee at the time of the 
injury has left the sphere of his employment for some 
purpose of his own wholly unconnected with the em¬ 
ployment, it is clear that compensation may not be 
awarded, for in such a case it could not be properly said 
that the injury arose out of and in the course of the 
employment * # 

The Deputy Commissioner seemed to have been of the 
opinion that, because it would take less time to send out for 
the sandwiches than for all three of the employees to go 
out, there would be more time allowed for work at the store, 
and that therefore a benefit accrued to the employer. This 
may be true, but the principal purpose of the trip to get 
the sandwiches was a purely personal thing, a purpose to 
get something to eat for lunch. It was not a business 
errand, such as decedent had just previously made to the 
bank. It was not a special mission of any sort, but it was 
the regular habit and practice for the decedent at lunch time 
to go out to get lunch for himself or to bring sandwiches 
back if the others did not feel like going out because it was 
hot or because it was raining. The testimony is that he 
went out about the usual time and that he would have gone 
out at the same time for his own lunch, and presumably to 
the same place, had the others not desired him to bring back 
sandwiches for them. 

Whenever the decedent went out to get sandwiches for 
himself and the other employees because they did not feel 
like going out, there was time saved which undoubtedly was 
used in attending to duties at the store. Could it be said 
that on any of these occasions, because more time would be 
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spent in the store, that the procurement of the sandwiches 
was anything more than a personal matter? The particular 
case in question was no different from the other occasions 
which occurred two or three times a week. Getting lunch 
always consumes a certain amount of time, sometimes more, 
and sometimes less, whether the employees go out to lunch 
or whether it is brought back. Should an employee, being 
allowed a one hour lunch period, come back in one-half an 
hour, and thus give his employer the benefit of more time, 
would the employee be engaged in the employer’s business 
while out during his half hour for lunch, simply because the 
cutting short of the lunch period would give the employer 
the benefit of more of the employee’s time? Certainly this 
would not appear to be good reasoning, even though such an 
employee knew they were busy at his place of employment 
and hurried back from his lunch. 

Appellant’s contention in the above regard is sustained 
in the opinion in the case of Ohrmund v. Industrial Commis¬ 
sion , 211 Wis. 153, 246 X. W. 589. In that case the employee 
was using his employer’s car at the employer’s request to 
hurry home to get a noonday lunch, and the Court held that 
in going to his home for the meal, the claimant performed no 
act which in any way advanced his employer’s interest, and 
that the relation of employer and employee did not exist 
until claimant returned from his lunch to the place where 
his work was to be performed. The Court said that the 
fact that the defendant loaned his automobile to the claimant 
and directed him to hurry back, did not extend the employ¬ 
ment relation so as to include the noonday meal or the time 
he was returning therefrom. 

n. 

Under the weight of authorities, the proven facts do not 
entitle the claimant to compensation. 

In their brief below, counsel for appellee contended that 
it was the work of the employee which created the neces¬ 
sity of his going out on the street. Of course, there is 
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ample law to sustain the theory that where the work creates 
the necessity of traveling, the employee, while traveling, 
is in the course of his employment. In this case, however, 
the facts show conclusively that the employee was going 
out to get lunch. He was not going to the bank, or to some 
other store, or to see a customer, or for any business reason 
whatever. He was simply going to get lunch. Therefore, 
it appears plainly that it was the desire to get lunch which 
necessitated the traveling and not any business reason. 
The great weight of authority is to the effect that employees 
injured while performing the personal act of going to get 
lunch, are not covered by the various Compensation Acts. 
See McKrill v. Howard & Jones, 2 B. W. C. C. 460; Harper, 
Workmen’s Comp. 2d ed. sec. 55; Bradbury, Workynen’s 
Comp. Law, 3d ed. 526; 1 Honmold, Workmen’s Comp. 361; 
Hills v. Blair, 182 Mich. 20, 14S X. W. 243, 7 X. C. C. A. 
409; Draper v. U. of Mich., 195 Mich., 449, 161 X. W. 956; 
Bylow v. St. Regis Paper Co., 179 App. Div. 555, 166 X. Y. 
Supp. 874. 

There is no difference between the present case and the 
usual “lunch” cases, but opposing counsel have argued that 
there is a difference because the employee was bringing 
back sandwiches for his two co-employees. In their brief 
below, counsel for appellee did not, and we feel positive 
that they now cannot cite any cases to sustain such a con¬ 
tention. The facts in this case are identical with the facts 
in the case of Pearce v. Industrial Cotnmission, 299 Ill. 161, 
132 X. E. 440, wherein the Court said: 

“* * * The record shows without contradiction that 
a special arrangement was made by the defendant in 
error, the chief engineer of the building and his assis¬ 
tant, •whereby instead of bringing cold lunches they each 
contributed to the expense of a warm lunch, and one 
of the three would go out and purchase groceries, meat, 
and whatever else they wished for lunch, and it would 
be cooked in the building. * * * ” 

“Counsel for defendant in error argues that the spe¬ 
cial arrangement as to lunch was made by Wall, the 
chief engineer, in furtherance of the business of the 
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employer, with a view to economizing in hiring ad¬ 
ditional help during the lunch hour. We do not think 
the evidence justifies this conclusion. We think the 
record shows that the arrangement for lunch was made 
by the chief engineer and his co-employees, mainly for 
the purpose of furnishing warm lunches for themselves, 
which would be more enjoyable, and perhaps more 
healthful than if cold. 

“The fact that they sent out for the material and 
chose to eat the meal on the premises is not material, 
in view of the fact that the injury took place on a pub¬ 
lic street some distance from the place of employment. 
We think it is clear from this record that the arrange¬ 
ment for lunch was a special, voluntary one among the 
employees, and without the direction or sanction of the 
employer, and that the injury did not arise in the scope 
or area of defendant in error’s employment, and that 
therefore the accident did not arise out of the employ¬ 
ment. This being so, it is unnecessary to consider and 
discuss other questions raised in the briefs. 

“The judgment of the Circuit Court will be reversed, 
and the award of the Industrial Commission set aside.” 

In their brief below, counsel for appellee stated several 
elementary principles of law, such as that the Compensation 
Act should be liberally construed, and that the Findings of 
Fact of the Deputy Commissioner, if supported by evidence, 
are final and conclusive. W’e agree with both of these con¬ 
tentions, but courts have repeatedly stated that while the 
Act is to be liberally construed in favor of the claimant, 
yet there is a limit. And as we have shown above, this 
Court, as well as other Federal Courts, have held that the 
Deputy Commissioner must make full and specific findings 
based on the testimony adduced and cannot pick out a state¬ 
ment here and there and completely ignore other pertinent 
and undisputed facts which necessarily are material to a 
decision on the issues involved. Under such circumstances 
the Court is obliged to review the testimony. 

It was contended below by the appellees that it w’as a part 
of decedent’s duties to run errands. The record shows that 
it was also a part of the duties of both of his co-employees 
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to run errands (Appellant’s App. 27, 28). But none of this 
has any particular bearing on this case, because at the time 
of his injury, the decedent was not running any business 
errand but was on his way to perform the personal act of 
getting lunch. 

It was further contended below by counsel for appellee 
that an employer may not ask a clerk to do a thing and then 
be heard to say that the employee if injured while doing the 
thing is outside the pale of his employment. Admitting 
arguendo that such is the law, still such law would not apply 
in the case of an agreement between three co-employees, all 
having substantially the same duties to perform, including 
the running of errands (Appellant’s App. 27, 28), that one 
or more of them at lunchtime should go out and get lunch 
for the others in case the others did not themselves feel like 
going out for lunch. As a matter of fact, neither the em¬ 
ployer, nor the District Manager, Mr. Speckler (Appellant’s 
App. 28), who was not even at the store regularly, ordered 
decedent to go out. Even Mr. Lattin, the manager at the 
store, did not order decedent to go out. He simply agreed 
with another of the co-employees that, as frequently hap¬ 
pened before, decedent would go out to get lunch for all 
three co-employees (Appellant’s App. 27, 28). This is far 
different from the case of a president of a building corpora¬ 
tion sending an employee to go to the president’s private 
home to paint a house. This last mentioned contention of 
the appellee that the going to get the sandwiches is similar 
to the case of an employee performing a personal errand for 
an employer appears to be rather inconsistent with the pre¬ 
vious contention of the appellee that the errand was a 
business errand rather than a personal one. 

To be compensible, an injury must arise out of and in 
the course of the employment, as provided by the Act. 

In Wimmer v. Hoage, 67 App. D. C. 128, 90 F. (2d) 373, 
this Court held: 

• “In other words, the injury, to be compensable, must 
arise out of a risk connected to.the employment and 
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flowing from it as a rational consequence. McNicol’s 
case, 215 Mass. 497.’ ’ 

In other words, there must be a direct casual connection be¬ 
tween the employment and the injury. It was held in Groom 
v. Cardillo, 73 App. D. C. 358, 119 F. (2d) 697, as follows: 

“* * * In like circumstances we have said ‘The mere 
fact that the injury is contemporaneous or coincident 
with the employment is not a sufficient basis for an 
award/ Avers v. Hoage, 61 App. D. C. 388, 389, 63 F. 
(2d) 364, 365, 61 Wash. Law Rep. 146. In other courts 
as w’ell it has been said that to justify an award there 
must be a direct causal connection between the employ¬ 
ment and the injury, whether it be the result of accident 
or disease. Madore v. New Departure Mfg. Co., 104 
Conn. 709, 134 Atl. 259.” 

It is contended by the appellant that any injuries sus¬ 
tained off the premises by an employee while procuring or 
eating lunch is not such an injury as flows naturally out of, 
or has any direct causal connection with, the employment. 

CONCLUSION. 

For the foregoing reasons, it is respectfully submitted 
that the judgment of the District Court should be reversed, 
and that a judgment should be ordered setting aside the 
compensation order of the Deputy Commissioner. 

Respectfully submitted, 

Edwin A. Swingle, 

Ernest A. Swingle, 

Allan C. Swingle, 

805 Colorado Building, 
Washington, D. C., 
Attorneys for Appellant , 
The London Guarantee and 
Accident Company. 
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1 Endorsed: Filed Apr 7 1942 Charles E. Stewart, 

Clerk 

In the District Court of the United States 
For the District of Columbia. 

Civil No. 15252 

London Guarantee & Accident Co., Ltd., 1627 K Street, 
N. W., Washington, D. C., Plaintiff , 

v. 

Theodore Britton, Deputy Commissioner United States 
Employees’ Compensation Commission District of Co- 
.lumbia Compensation District 514 Tenth Street, N. W. 
Washington, D. C., Defendant. 

Bill of Complaint for Review of Compensation Award. 

1. The plaintiff, London Guarantee & Accident Company, 
Ltd., is a body corporate having an office and doing business 
in the District of Columbia. The defendant Theodore Brit¬ 
ton is a Deputy Commissioner, United States Employees’ 
Compensation Commission, District of Columbia Compen¬ 
sation District. 

2. On September 2, 1941, Edwin Auddioun Walker, was 
an employee of the Adams Hat Sales Division, Incorpo¬ 
rated, at one of its stores in the District of Columbia. The 
liability of said employer for compensation under the Dis¬ 
trict of Columbia Compensation Act was insured at that 
time by the plaintiff. 

3. The business of said employer consisted solely of the 
sale of men’s hats. Altogether, there were three employees, 
including the said Walker, employed in the store. The store 
was managed by a district manager whose headquarters 
were in Baltimore, Maryland. All three of the employees 
in the store sold hats, but one, Herman Lattin, had the title 
of manager of the store, and another, Sidney Leviton, had 
the title of assistant manager. All three of said employees 
assumed about the same duties except that Leviton took 
care of the cash and Lattin took care of the books. There 
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had been a practice established among these three 
2 employees for Walker, two or three times a week, 
to go across the street to the Press Cafeteria to buy 
sandwiches and drinks, and bring them back to the store 
for all three to consume. Walker seemed never to have 
lunch money so the other two sent him for the sandwiches 
and usually paid for them. They sent him whenever they 
did not feel like going out because it was too hot, raining, 
or for other personal reasons, or if they were particularly 
busy at the store. On September 2, 1941, they sent him to 
get the sandwiches because they wanted to save time on that 
particular day so that they would be able to have the win¬ 
dow clear of hats in order that the window dresser, who was 
coming from Baltimore, could start to trim the window 
that evening. On his way across the street to get the sand¬ 
wiches, Walker was struck by a taxicab, sustaining injuries 
of which he died on September 5,1941. 

4. Thereafter, a claim for compensation by reason of the 
death of the said employee was filed with the District of Co¬ 
lumbia Compensation Commission by his widow on behalf of 
herself and two sons, which claim was controverted by the 
plaintiff, a hearing held by the defendant, and an Award is¬ 
sued by him on March 12,1942, in favor of the claimants, a 
copy of which is attached hereto and made a part hereof. 
The transcript of record of evidence adduced at said hear¬ 
ing is also hereby made a part hereof. 

5. Said Award is not in accordance with law because, at 
the time of the injury, said employee was on his lunch hour 
performing a personal act for himself and for his two co¬ 
employees, which act was wholly disconnected from any 
duties of his employment. 

Wherefore, the plaintiff prays: 

1. That the defendant Theodore Britton, Deputy Com¬ 
missioner, be enjoined from enforcing or attempting to en¬ 
force the aforesaid Award of compensation. 

2. That this Honorable Court wholly suspend or set aside 
the said Award of said Deputy Commissioner Britton. 
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3. That plaintiff have such other and further relief as is 
just. 

SWINGLE AND SWINGLE 
By ERNEST A. SWINGLE 
Atty. for Plaintiff 
805 Colorado Bldg. 

Washington, D. C. 

Trial Attorney: 

EDWIN A. SWINGLE 

3 Endorsed: Filed May 20 1942 Charles E. Stewart, 

Clerk 

Motion to Dismiss Complaint for Injunction 

Now comes the defendant, Theodore Britton, deputy com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, by his attorneys, and moves this Honorable Court 
to dismiss the bill of complaint for injunction filed herein 
for the following reasons: 

1. That the bill of complaint filed herein does not state a 
cause of action and does not entitle plaintiff to any relief 
in law or equity, nor does said-bill state a claim against 
defendant upon which relief can be granted. 

2. That it appears from the bill of complaint-, including 
the transcript of testimony taken before the deputy com¬ 
missioner and made a part of plaintiff’s complaint, that the 
finding of fact of the deputy commissioner in the compen¬ 
sation order filed by him on March 12, 1942, complained of 
in the bill, to the effect that the employee’s injury and re¬ 
sultant death arose out of and in the course of his employ¬ 
ment, are supported by competent evidence and under the 
rule of law applicable in this case said finding of fact should 
be regarded as final and conclusive. 

3. That it appears from said bill of complaint, including 
said transcript of testimony, that the compensation order 

filed by the deputy commissioner on March 12, 1942, 
complained of in the bill, is in all respects in accord¬ 
ance with law. 
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4. That the employer, Adam Hat Sales Division, Inc., 
which is primarily liable under the compensation order for 
the payment of compensation awarded, was not made a 
party to this proceeding; that under the facts in this case 
the employer is an indispensable party; that since the em¬ 
ployer was not made a party, and the complaint does not 
speak for him, there has been, in so far as the employer 
is concerned, a failure to institute proceedings for judicial 
review of said compensation order of March 12,1942, within 
30 days from the date of filing of said order, as required 
by statute, and, therefore, said order became final and con¬ 
clusive under section 21 (b) of the compensation law in so 
far as the employer is concerned, and the liability of the 
employer to pay said compensation has become fixed and 
absolute; that under the compensation law, plaintiff, the 
insurance carrier, is the indemnitor of the employer, and 
its obligation as indemnitor is to pay, in accordance with 
its contract of indemnity, the liability of the employer un¬ 
der said law; that since the liability of the employer has 
become fixed and definitely established, plaintiff, as indem¬ 
nitor of the employer, has no alternative except to pay the 
compensation awarded to the compensation beneficiary, 
and, therefore, the averments in the complaint do not state 
a cause of action or basis for relief to plaintiff insurance 
carrier. 

5. For such other good and sufficient reasons as may be 
shown. 

EDWARD M. CURRAN, 

United States Attorney. 

BERNARD J. LONG, 

Assistant United States Attorney , 
Attorneys for Defendant Britton. 
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5 Endorsed: Filed Sep 8 1942 Charles E. Stewart, 

Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 15,252. 

London Guarantee & Accident Co., Ltd., Plaintiff, 

v. 

Theodore Britton, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of 
Columbia Compensation District, Defendant. 

This action came on to be heard upon the motion of the 
defendant Theodore Britton, deputy commissioner, to dis¬ 
miss the complaint for injunction filed herein and upon con¬ 
sideration thereof the Court, this 8th day of September, 
1942, makes and adopts the following: 

Findings of Fact 

That on February 12,1942, the defendant Theodore Brit¬ 
ton, deputy commissioner, United States Employees’ Com¬ 
pensation Commission, held a hearing in the matter of the 
claim for compensation of Anita Cecelia Walker, widow of 
Edwin Addioun Walker, deceased v. Adam Hat Sales Divi¬ 
sion, Inc,, employer, and London Guarantee & Accident Co., 
Ltd., insurance carrier, and the transcript of testimony 
taken at said hearing was made a part of the complaint for 
review by the court in this proceeding; that on March 12, 
1942, the deputy commissioner filed a compensation order 
awarding compensation to the widow and children of said 
deceased, in which he found the facts relating to the injury 
and death to be in part as follows: 

“*** that on the said day the employee herein while per¬ 
forming service for the employer as a salesman with gen¬ 
eral duties including the sale of hats, the cleaning and care 
of the store and showcase, the care of the stockroom, and 
going on errands, sustained personal injury when he was 
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stmck by an automobile while going on an errand 
6 and crossing F Street, Northwest, between 13th and 
14th Streets, Northwest, Washington, District of Co¬ 
lumbia, and suffered a fracture of the skull, hemorrhage 
and shock, which resulted in his death on September 5,1941; 
that on the said day the manager of the employer’s store 
had received instructions from his superior to have every¬ 
thing in readiness by 5 o’clock in the afternoon of the said 
day for the window trimmer to set up a new display of hats 
in the window of the store; that, therefore, it was necessary 
for the employees to do considerably more work on the said 
day than was usual; that because of the additional work 
required of the employees, it was decided by the manager 
and assistant manager that the usual lunch period allowed 
to the employees would be foregone and that sandwiches 
would be sent for and eaten in the store so that the neces¬ 
sary work could proceed without interruption; that the as¬ 
sistant manager, with the advice and consent of, and at the 
direction of the manager, sent the employee for sandwiches 
for all of the employees, including the employee; that the 
employee was instructed to secure them at the National 
Press Cafeteria which is located approximately across the 
street from the store, and to bring them back to the store 
to be eaten there; that the employee, acting upon such in¬ 
structions, left the store and while crossing the street to get 
to the National Press Cafeteria, was stmck by an automo¬ 
bile ; that the employee was performing service for the em¬ 
ployer at the time of his injury; that the employee’s injury 
and resultant death arose out of and in the course of his 
employment; • # 

That this proceeding for judicial review of the compensa¬ 
tion order of March 12, 1942, was brought by the London 
Guarantee & Accident Co., Ltd., insurance carrier, and that 
the Adam Hat Sales Division, Inc., employer, did not join 
in said proceeding and was not made a party thereto. 

The court finds after a review of the transcript that the 
testimony taken in this case before the deputy commis- 
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sioner contains evidence which supports the findings of fact 
of the deputy commissioner in the compensation order com¬ 
plained of. 

Conclusions of Law 

Whereupon, the court concludes as a matter of law: 

1. That the findings of fact of the deputy commis- 

7 sioner in the compensation order filed March 12,1942, 
complained of in the complaint, including the finding 

of fact to the effect that the injury and death arose out of 
and in the course of the deceased’s employment, are sup¬ 
ported by evidence and said findings of fact are, therefore, 
final and conclusive and said compensation order is in all 
respects in accordance with law. 

2. That the Adam Hat Sales Division, Inc., employer, 
who is primarily liable under the compensation order for 
the payment of the compensation awarded and who was not 
made a party to this proceeding for review of said compen¬ 
sation order is not an indispensable party to said proceed¬ 
ing, and said plaintiff London Guarantee and Accident 
Company, Ltd. as a party in interest has the right to bring 
and maintain this action in its own name. 

3. That defendant is entitled to judgment dismissing 
plaintiff’s complaint. 

JESSE C. ADKINS 

Justice 

No objection as to form: 

SWINGLE & SWINGLE 
Attorneys for Plaintiff 

• •••••••• 

8 Endorsed: Filed Sep 8 1942 Charles E. Stewart, 
Clerk 

Order Granting Motion to Dismiss Complaint 

This action came on to be heard upon the motion of the 
defendant Theodore Britton, deputy commissioner, to dis¬ 
miss the complaint filed herein, and, upon consideration 
thereof, it is this 8th day of September, 1942, 
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Adjudged, Ordered, and Decreed that the motion to dis¬ 
miss the said complaint is hereby granted and complaint 
herein accordingly is dismissed. 

JESSE C. ADKINS 

Judge. 

No objection as to form: 

SWINGLE & SWINGLE 

Attorneys for Plaintiff. 

9 Endorsed: Filed Sep 23 1942 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
for the District of Columbia 

Civil No. 15,252 

London Guarantee & Accident Co., Ltd., Plaintiff, 

v. 

Theodore Britton, Deputy Commissioner, United States 
Employees 9 Compensation Commission, District of Co¬ 
lumbia Compensation District, Defendant. 

Notice of Appeal 

Notice is hereby given this 23rd day of September, 1942, 
that London Guarantee and Accident Company, Ltd. hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 8th day of September, 1942 in favor of defendant 
against said plaintiff. 

SWINGLE AND SWINGLE 
By ERNEST A. SWINGLE 
Attorney for plaintiff 
805 Colorado Building 

Mail copy to: 

Honorable Edward M. Curran 
United States District Attorney 
Court House, Washington, D. C. 

Attorney for defendant 



10 


10 Memorandum 
SEPT 23 1942 

Cost bond on appeal $250.00 Col. Cas. Co. surety ap¬ 
proved and filed. 

11 Endorsed: Filed Sep 25 1942 Charles E. Stewart, 
Clerk 

Statement of Points 

Conies now the plaintiff and states as points and reasons 
why the judgment herein should be reversed: 

1. The Court erred in granting the defendant’s motion 
to dismiss the bill of complaint. 

2. The Court erred in dismissing the bill of complaint. 

3. The Court erred in refusing to enter a decree granting 
the relief prayed for by the plaintiff. 

4. The Court erred in finding that the compensation order 
dated March 12, 1942, is in accordance with law. 

5. The Court erred in refusing to wholly suspend or set 
aside said compensation award. 

SWINGLE AND SWINGLE, 

By ERNEST A. SWINGLE, 

Attorney for Appellant. 

Service of a copy of the foregoing statement of points is 
hereby acknowledged this 25" day of September, 1942. 

EDWARD M. CURRAN, 

United States District Attorney , 

Bv BERNARD J. LONG, 
Assistant United States Attorney, 
Attorney for Appellee . 

• • • • • • • • • 
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54 Endorsed: Filed Apr 7 1942 Charles E. Stewart, 
Clerk 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 

Compensation Order 

Award of Death Benefits 

Case No. 15160-1 Fatal 

In the matter of the claim for compensation under the Dis¬ 
trict of Colmnbia Workmen’s Compensation Act 

(Edwin Auddioun Walker, deceased employee) 

Anita Cecilia Walker 
William A. Walker 

John L. Walker Claimants 

v. 

Adam Hat Sales Division, Inc. Employer 

London Guarantee & Accident Company, Ltd. 

Insurance Carrier 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact 

That on September 2, 1941, Edwin Auddioun Walker, 
hereinafter referred to as “employee” was in the employ 
of the employer above named at its store located at 1329 F 
Street, Northwest, Washington, District of Columbia; that 
the employer was subject to the provisions of an Act of 
Congress approved May 17,1928, entitled “An Act to pro¬ 
vide compensation for disability or death resulting from 
injury to employees in certain employments in the District 
of Columbia, and for other purposes”; that the liability of 
the employer for compensation under the said Act was in¬ 
sured by the London Guarantee and Accident Company, 



12 


Ltd.; that on the said day the employee herein while per¬ 
forming service for the employer as a salesman with gen¬ 
eral duties including the sale of hats, the cleaning and care 
of the store and showcase, the care of the stockroom, and 
going on errands, sustained personal injury when he was 
struck by an automobile while going on an errand and cross¬ 
ing F Street, Northwest, between 13th and 14th Streets, 
Northwest, Washington, District of Columbia, and suffered 
a fracture of the skull, hemorrhage and shock, which re¬ 
sulted in his death on September 5,1941; that on the 
55 said day the manager of the employer’s store had re¬ 
ceived instructions from his superior to have every¬ 
thing in readiness by 5 o ’clock in the afternoon of the said 
day for the window trimmer to set up a new display of hats 
in the window of the store; that, therefore, it was necessary 
for the employees to do considerably more work on the said 
day than was usual; that because of the additional work 
required of the employees, it was decided by the manager 
and assistant manager that the usual lunch period allowed 
to the employees would be foregone and that sandwiches 
would be sent for and eaten in the store so that the neces¬ 
sary work could proceed without interruption; that the as¬ 
sistant manager, with the advice and consent of, and at the 
direction of the manager, sent the employee for sandwiches 
for all of the employees, including the employee; that the 
employee was instructed to secure them at the National 
Press Cafeteria which is located approximately across the 
street from the store, and to bring them back to the store 
to be eaten there; that the employee, acting upon such in¬ 
structions, left the store and while crossing the street to get 
to the National Press Cafeteria, was struck by an automo¬ 
bile ; that the employee was performing service for the em¬ 
ployer at the time of his injury; that the employee’s injury 
and resultant death arose out of and in the course of his 
employment; that written notice of injury and death was 
not given within thirty days, but that the employer had 
knowledge of the injury and death and has not been preju¬ 
diced by the lack of such written notice; that as a result of 
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the injury sustained the employee required treatment at 
the hands of Dr. J. Blaine Harrell, 1835 Eye Street, North¬ 
west, Washington, District of Columbia, and incurred a bill 
in the amount of $100 for such services; that the employee 
further required hospitalization at the Central Dispensary 
and Emergency Hospital and incurred a bill of $40.80 for 
such care and attendance; that both bills are found to be 
reasonable and the employer and insurance carrier are li¬ 
able therefore; that the average annual earnings of the 
56 deceased at the time of his injury amounted $1,250; 

that Mrs. Anita Cecilia Walker, who was bora No¬ 
vember 2, 1897, and married to the employee on December 
20,1917, is the surviving wife of the deceased employee and 
she is entitled to death benefits at the rate of $8.41 per week 
(35 per cent of $24.04); that William A. Walker, who was 
bora on October 28, 1923, and John L. Walker, who was 
bora on March 25, 1927, are the surviving minor children 
of the deceased and as such are entitled to receive death 
benefits at the rate of $2.40 per week each (10 per cent of 
$24.04) subject to the limitations of the Act; that William 
A. Walker having reached the age of 18 years on October 
28,1941, is entitled to death benefits for 7-4/7 weeks at $2.40 
per week, from September 5, 1941, to October 27, 1941, in¬ 
clusive, in the amount of $18.17, payable to Mrs. Anita Ce¬ 
cilia Walker as natural guardian; that beginning Septem¬ 
ber 5, 1941, Mrs. Anita Cecilia Walker is entitled to death 
benefits in her own behalf and as natural guardian of John 
L. Walker at the rate of $10.81 per week; that the accrued 
death benefits due Mrs. Anita Cecilia Walker in her own 
behalf as surviving wife of the deceased and as natural 
guardian of John L. Walker from September 5, 1941, to 
March 5, 1942, inclusive, amount to $281.06, 26 weeks, at 
$10.81 per week; that the total accrued death benefits 
amount to $299.23; that no payment of death benefits has 
been made; that the W. W. Chambers Company, Undertak¬ 
ers, 14 Chapin Street, Northwest, Washington, District of 
Columbia, and William Cook, Undertaker, 1217 St. Paul 
Street, Baltimore, Maryland, rendered burial services in 
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behalf of the deceased employee and that the expenses of 
such burial services were $236, no part of which has been 
paid; that the employer and insurance carrier are also 
liable for the payment of $200 for such burial expenses. 

Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Award 

That the employer, Adam Hat Sales Division, Inc., and 
the insurance carrier, London Guarantee and Accident Com¬ 
pany, Ltd., shall pay to the claimant herein, Mrs. 
57 Anita Cecilia Walker, as natural guardian of Wil¬ 
liam A. Walker, death benefits at the rate of $2.40 
per week, from September 5, 1941, to October 27, 1941, in¬ 
clusive, a period of 7-4/7 weeks, amounting to $18.17, and 
shall pay to Mrs. Anita Cecilia Walker as surviving wife of 
the deceased employee, and as natural guardian of John L. 
Walker, death benefits at the rate of $10.81 per week, from 
September 5, 1941, to March 5, 1942, inclusive, a period of 
26 weeks, amounting to $281.06, or a total of $299.23, which 
amount is due and payable forthwith, and thereafter shall 
continue to pay death benefits to Mrs. Anita Cecilia Walker 
at the rate of $10.81 per week, payable every two weeks, 
subject to the limitations of the Act, or until further order 
of the Deputy Commissioner. The employer and the insur¬ 
ance carrier shall pay $100 to Dr. J. Blaine Harrell, 1835 
Eye Street, Northwest, Washington, District of Columbia, 
as a reasonable cost of treatment rendered, and shall pay 
$40.80 to Central Dispensary and Emergency Hospital, 
Washington, District of Columbia, as the cost of reasonable 
hospitalization furnished. 

The employer and the insurance carrier shall also pay 
burial expenses in the amount of $200 to William Cook, 
Undertaker, 1217 St. Paul Street, Baltimore, Maryland. 

A fee for legal services rendered the claimants in connec¬ 
tion with this claim is approved in the amount of $75 in 
favor of Edward Berger, Attorney at Law, 1420 Irving 
Street, Northwest, Washington, District of Columbia, same 
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to be a lien upon and deducted from the payment of this 
award. 

Given under my hand at Washington, D. C., this twelfth 
day of March, 1942. 

(Sgd.) THEODORE BRITTON 
Deputy Commissioner, 
District of Columbia Compensation District. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

19 Mr. Swingle: Our defense is that the injury did 
not arise out of and in the course of the employment, 

and that the act of going to buy lunches for himself and the 
company employees was a purely personal act on the part 
of the employee. 

* . • • • • . • • • * • 

The Deputy Commissioner: Then the only issue is 
whether or not the injury sustained arose out of and in the 
course of the employment? 

Mr. Swingle: That is correct. 

• •••••••*• 

Herman A. Lattin. 

20 Herman A. Lattin, 1329 F Street, Northwest, 
Washington, D. C., a witness called on behalf of the 

claimant, being first duly sworn, testified as follows: 

Direct Examination 
By Mr. Berger : 

Q. Mr. Lattin, what is your title? A. Manager of the 
Adam Hat Store. 

Q. Were you so employed on September 2, 1941? 

21 A. Yes, sir. 

Q. Who besides yourself was employed in the 
store? A. Mr. Levitan and Mr. Walker and myself. 
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Q. Mr. Levitan was what? A. The assistant manager. 

Q. And Mr. Walker? A. He was the third manager. 

Q. Would you describe what your duties were in the 
store ? A. My duties were to manage the store, to look after 
details, to order hats, to take care of the books, of the 
records, and to take an inventory regularly to see that all 
hats are accounted for. 

Q. Were you a salesman also? A. Also a salesman. 

Q. And what were Mr. Levitan’s duties? A. He was the 
assistant manager. His duties were to take care of the 
books and to take care of the store and to close the cash 
drawer and to take care of the cash. 

Q. On September 2,1941, what were Mr. Walker’s duties? 
A. He was a salesman in the store and his duties were to 
wait on the trade and take care of the stock and everything 
else. 

Q. Now, will you describe just a little more in detail ex¬ 
actly what work he did in the store? A. Well, he 
22 took care of the trade as far as the selling part is 
concerned; he took care of the stock. 

Q. What did that entail? A. That meant taking care of 
the stock room, and we also sent him to the bank to take 
care of our change, and we also sent him out for different 
errands of different kinds. 

Q. Now, were there times when he was employed in the 
store, when he would sweep the store at your direction? 
A. Yes, he would. 

Q. Were there times when he would clean the show cases 
in the store? A. That is right. 

Q. Did he unpack the hats from large packing cases? A. 
Well, he helped unpack. 

Q. Were there occasions when you sent him out to get 
lunch for the three of you? A. Yes, sir. 

Q. And on September 2, 1941, did you send him out on 
that particular day? A. Yes, sir. Mr. Levitan sent him 
out, and it was agreed that he would go out for lunch. 

Q. Now, will you describe what was unusual on Septem¬ 
ber 2,1941, with the running of the store. A. Well, we were 
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supposed to trim windows. The Fall trim came after Labor 
Day, on September 2, 1941. We were informed by 

23 Mr. Katz, that is our window trimmer from New 
York that he would be here. He had trimmed our 

Baltimore store previously on that day and he was sup¬ 
posed to arrive at five o ’clock. 

Now, our duties are on that particular day to get all our 
window hats for our display. We were very busy that day 
taking care of things, and Mr. Levitan sent Mr. Walker for 
sandwiches for all three of us that day. 

Previously we had sent him to the bank for change. It 
happened right before we sent him out for lunch. He came 
back and he brought the change and he brought the deposit 
and returned from the bank, and as he came back I told 
him wre were very busy in the store and we could not go out 
for lunch, and Mr. Levitan told him he would give him a 
dollar, that he would get sandwiches and coffee for the 
three of us. 

Well, we had given him the money and he had gone out. 
We had sent him over to the National Press cafeteria. That 
is directly across the street from the store. On other occa¬ 
sions he had also gone. 

Well, it must have been a couple of minutes after I had 
sent him out, that he had gone out of the office, and just as 
soon as I had looked outside I saw a lot of people running, 
and at that moment I thought something was very funny. 
And I went across the street and I saw a man laying 

24 down. I did not know what happened. He was lay¬ 
ing down in the safety zone and there were a lot of 

people in the street. I did not know what happened. 

I decided to stay around a little while and later on they 
decided to turn his body over, and I saw it was Mr. Walker. 

Q. Had there been times prior to September 2,1941, that 
you had sent Mr. Walker out to get sandwiches for your¬ 
self and Mr. Levitan? A. Many occasions. 

Q. Where did he go? A. Nine times out of ten he went 
to the National Press Cafeteria. 
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Q. On those occasions did he bring the sandwiches back 
and eat with yon and Mr. Levitan? A. As a rule he did. 

Q. What did he do on other occasions? A. That I could 
not tell you. 

Q. Did he thereafter go out to eat or did he usually eat 
before he came back? A. Well, sometimes he did and some¬ 
times he did not. He just switched around. 

Q. Now, had Mr. Walker told you on the morning of Sep¬ 
tember 2, 1941, that he did not have any money for lunch? 
A. That is right. 

25 Q. It was for this reason that you and Mr. Levitan 
gave him the dollar? A. That is right. 

Q. WTio was going to pay for Mr. Walker’s sandwiches 
and drink that day? A. Mr. Levitan. 

Q. Mr. Levitan gave him the dollar? Is that correct? A. 
Mr. Levitan gave him the dollar. 

Mr. Berger: I have no further questions. 

Cross Examination 

By Mr. Swingle: 

Q. The Adams Hat Store did not pay for the lunch? A. 
A. No, sir. 

Q. It was a personal thing between you and Mr. Levitan 
and Mr. Walker? A. That is right. 

Q. How frequently was that that he went over to get 
sandwiches and bring them back to you? A. Well, I would 
say several times a week; not exactly. But sometimes when 
we had additional work to do he would go over there and 
get sandwiches for the boys. 

Q. Would you say it was almost daily? A. No, I would 
not say. 

Q. Would you say half the time? Three or four times a 
week? A. I would say several times a week. 

26 Q. What was his usual lunch period ? A. There was 
not any such time. He may have gone out at 2.30; 

he may have gone out at 1.00, and he may have gone out at 
1.30. There was no set time. 
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Q. On this occasion he went out about 1.00 p.m.? A. I 
imagine about that time. I don’t know exactly. 

Q. You don’t know what time this accident occurred? A. 
I just can’t recall exactly the time. It must have been 
after one o’clock, because I had sent him to the bank pre¬ 
viously. 

Q. What I am driving at is this; it was not an unusual 
time for him to go and get a sandwich? A. No, it was not 
unusual. 

Q. You do have a district manager of that store? A. That 
is right. 

Q. What is his name? A. Steckler. 

Q. Steccles? A. Steckler. 

Q. And where is he located? A. Baltimore. 

Q. And Mr. Steckler hired Mr. Walker in Baltimore? Is 
that correct. A. That is correct. 

27 Q. How was it that Mr. Walker was transferred 
here? A. Well, he originally started in Baltimore, 
and we had a vacancy in the store, and Mr. Steckler sent 
him over to Washington. He had lived here previously. 

Q. Did you say Mr. Steckler was the one who had hired 
him over there? A. Yes, sir. 

Q. And then he was sent here? A. Yes. 

The Deputy Commissioner: Is that all? 

Mr. Swingle: Those are all the questions that I have. 

By the Deputy Commissioner: 

Q. Mr. Lattin, you stated that Mr. Walker would go out 
to buy lunch for you and Mr. Levitan and occasionally for 
himself several times a week? A. Well, I would say—what 
I meant, I can’t say exactly. I would say a couple of times 
a week on the average. , 

Q. Why would he do that? A. Well, the reason is we 
might have a lot of work to do and we could not go out our¬ 
selves. I mean, it was not anything unusual for us not to go 
out of the store. It might sometimes be a rainy day; some¬ 
times we got a shipment coming in. Many days we have a 
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shipment coming in at one o ’clock or one thirty, and we have 
to unpack hats. 

28 Q. Now, you say Mr. Levitan was going to pay for 
Mr. Walkers lunch on September 2, as I understand 

it, because Mr. Walker did not have any lunch money? A. 
That is right. 

Q. Did you and Mr. Levitan pay for Mr. Walker’s lunch 
very often? A. Quite a lot, yes. What I mean, many times 
he did not have enough change with him. 

Q. How often would you have to pay for his lunch? A. 
Well, I would not say all the time, but frequently. 

Q. Once a week? A. At least one time a week. 

Q. Now you say that Mr. Levitan is the one who sent Mr. 
Walker out on this particular day, September 2? A. Yes. 

Q. Did you hear any conversation between Mr. Levitan? 
A. Yes, sir, I happened to be in the office at that time. The 
office is near the front of the store. 

Q. What conversation did you have with Mr. Levitan be¬ 
fore you sent Mr. Walker out? 

Q. Well, we agreed not to go out for lunch. We had to 
trim the window that day and we had display matter ready 
for the trimmer. 

Q. That is the reason you had to remain in the 

29 store on this particular day? A. That is right. 

Q. Now you said it w T as usual to send Mr. Walker 
out about twice a week. What would be the occasion for you 
having to remain in the store ? A. That is what I explained 
to you before; we might have shipments, express shipments, 
coming in, and we must check up the cartons and check up 
the hats to see that everything is there. 

Besides that, it is not unusual for us to have a certain rush 
hour and we can’t get out of the store. That is one of the 
reasons we did send him out on different occasions. We 
might have a rush hour any time and we can’t get out that 
certain time. 

Q. I understand that you are the manager of the store? 
A. Yes, sir. 
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Q. Do you have authority over Mr. Levitan? A. As far 
as the running of the store. 

Q. Does he have to follow your orders concerning work? 
A. Yes, sir. 

Q. Would he go to lunch without your permission? A. I 
don’t rule over him like a slave. 

Q. I am asking you what right you have. Do you have a 
right to tell him when he could go to lunch? A. I have a 
right, but I don’t. He might decide to go at 

30 twelve; he might decide to go at twelve thirty or one 
o ’clock. 

Mr. Swingle: Is that Mr. Levitan that you are talking 
about? 

The Deputy Commissioner: About Mr. Walker. 

By the Deputy Commissioner: 

Q. Did you have any right to tell him what to do around 
the store? A. Yes. 

Q. What duties to perform? A. That is right. 

Q. Did you have a right to tell him when he might go to 
lunch? A. I might be able to tell him at different times. 

Q. Answer the question as briefly as you can. Did you 
have a right to tell him? A. Yes, sir. 

Q. Just what was Mr. Walker’s position in the store? 
A. Well, he was a salesman on the floor and he took care 
of the stock and saw that the cases were kept clean and gen¬ 
eral duties. 

Q. Did he always go to the bank for you? A. Not all the 
time, but I would send him frequently to the bank. 

Q. Did you have any conversation with Mr. Walker just 
before he left the store on this occasion? Just before 

31 he left the store? A. No. 

Q. To go out for sandwiches? A. No, I had sent 
him to the bank and he had come back. 

Q. Who had sent him? A. Mr. Levitan sent him over to 
the National Press Cafeteria to get some sandwiches. 

The Deputy Commissioner: That is all. 
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Recross Examination 
By Mr. Swingle: 

Q. Would there be some days when it would be raining 
hard and you asked him to bring back lunch for all of you? 
A. Well, occasionally; I would not say all the time. Occa¬ 
sionally, but very seldom. Most of the time it was very 
busy in the store. It was on busy occasions that we asked 
him to do it. 

Q. As I understand your story, on most occasions you 
sent him out to bring back sandwiches? A. I did not say 
most of the occasions. I said several times in a week. As I 
explained, it might have been during the rush hour or half 
an hour that we could not get out of the store that we sent 
him over to get sandwiches. 

Q. Sometimes you sent him because of the pressure of 
business at the store and sometimes he volunteered 
32 to go just as a personal transaction? A. Yes. 

By Mr. Berger: 

Q. Isn’t it true that although he was carried upon the 
books of the company as a salesman, he performed all 
around general work in the store? Is that true? A. Yes. 

Q. And on these occasions in the past when you had sent 
Mr. Walker out to buy your lunch and you and Mr. Levitan 
advanced Mr. Walker’s share of the lunch, were there occa¬ 
sions when he repaid that money? A. Well, I would say 
yes and no; sometimes he did and sometimes he didn’t. 

Mr. Berger: That is all. 

By the Deputy Commissioner: 

Q. Mr. Lattin, suppose you had a day when you were not 
particularly busy and did not have a shipment of goods com¬ 
ing in to be unpacked, what would be the usual practice with 
regard to getting lunch? A. Well, you see, here is the story 
behind it. You see, Mr. Walker had worked regular through 
the straw hat season, and during the summer months he had 
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worked part time for ns. But beginning in the fall season 
he had started to work regularly for ns, and as far as yonr 
question is concerned, you mean as far as going out to lunch? 

Q. Yes. What did you do about lunch if you were 

33 not busy? A. Well, we would go out the majority 
of times ourselves without sending for those sand¬ 
wiches. 

Q. Then when you sent Mr. Walker out for lunch, it was 
for some reasonable cause? A. Yes. No, we don’t send a 
man out unless there is a reason behind it. Of course, I 
would not try to keep a man in the store. There must have 
been a reason for him going out Otherwise, he would not 
have gone out at all. 

Q. And on this particular day the reason you sent him out 
is because you were busy? A. That is right. We were pre¬ 
paring for our winter display and our time is very limited. 
That is the reason why he was sent out. Otherwise he would 
have gone out by himself. 

The Deputy Commissioner: That is all. 

By Mr. Swingle: 

Q. Mr. W 7 alker was entitled to a lunch period every day, 
wasn’t he? A. Yes. 

Q. And you did not have to send him out for him to go 
out to lunch? A. WTiat do you mean we did not have to 
send him out? 

Q. You were using the word sending, but, as a matter of 
fact, he did have a lunch period coming to him, I pre- 

34 sume. A. Yes. 

Q. And many times he would go out himself? A. 
That is true. 

Q. And on those occasions did he ever offer to bring sand¬ 
wiches back to you ? A. No. 

Q. That was never said to you, that I am going to lunch, 
in case you want to have sandwiches? A. No, he did not go 
unless we sent him; he did not bring any sandwiches back 
to the store unless we asked him. 
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Q. He went out without you sending him. A. He went 
out for his own lunch. 

Q. May I finish the question. As I understand your story, 
on many occasions he went out to lunch without your send¬ 
ing him at all and he got his lunch and ate it, I presume, at 
the restaurant. Sometimes he brought sandwiches back. Is 
that correct! A. Well, nine times out of ten he did go out 
by himself. Very seldom did he bring a sandwich back to 
the store by himself. 

Q. But most of the time, as I understand it, or at least, I 
think you said, half of the time, he did bring sandwiches 
back for the three of you. A. I did not say half the time; I 
said a couple of times a week. 

35 Q. You said several times! A. Approximately 
about twice a week. 

Mr. Swingle: Thank you; that is all. 

Mr. Berger: I have just a few more questions, your 
Honor. 

Eedireet Examination 
By Mr. Berger: 

Q. Were there any times, Mr. Lattin, when you can recall 
that Mr. Walker refused to go to any store and get you 
sandwiches! A. No, I could not say. 

Q. He went on every occasion! Is that true! A. That is 
right. 

Q. And as nearly as you can recollect for the record, 
would you say that Mr. Walker went out about two or three 
times a week on an average! A. I would say about twice 
a week. 

Q. About twice a week? A. Yes. 

• ••••••••• 
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Evelyn Zittraeur. 

*•#••••••• 

36 Direct Examination 

By Mr. Swingle: 

Q. Mrs. Zittraeur, as I understand it, you are the hostess 
at the National Press Cafeteria in the Press Building! A. 
That is right. 

Q. And you were the hostess there at the time of Sep¬ 
tember 2? A. Yes, sir. 

Q. Do you recognize this gentlemen who just left the 
room, Mr. Lattin ? A. Oh, yes, those boys are quite familiar 
to me. 

Q. You know Mr. Lattin and Mr. Levitan? A. Not by 
name. 

Q. You knew* the other one? A. Their faces, yes, I am 
familiar with them. 

Q. Now, did you have occasion to notice Mr. Walker com- 
ig into the restaurant to get sandwiches to take out? A. 
He came in quite often. 

Q. How often? A. Well, I don’t say that I ever took any 
particular notice of it because we were quite busy at lunch 
time. Offhand, maybe once or twice a week; maybe. 

Q. Some weeks it might have been once or twice? 

37 A. Yes. 

Q. And other times more? A. That I could not say 
because I am very busy there on the floor all the time with 
people going and coming. 

Q. Would you say that you saw him come in there fre¬ 
quently? A. Yes, quite often. 

Q. What time of the day would it be? Have you any 
recollection of that? A. I w’ould say one o’clock as a fair 
guess. 





26 


Cross Examination 
By Mr. Berger: 

Q. How many people do you serve there during the 
lunch hour ordinarily? A. Oh, I would say about eight hun¬ 
dred or nine hundred or a thousand. 

Q. Between eight hundred and ten hundred? A. Yes. 

Q. Now, you did not see Mr. Walker at the time he was 
struck or immediately following that? A. No. 

Q. Can you recall at this time what Mr. Walker looked 
like? A. Mr. Walker, as well as I can remember, was a fairly 
short man, just a little bit taller than me, slightly 

38 gray-haired, wore glasses, very neatly dressed. 

Mr. Berger: I have no further questions. 

By the Deputy Commissioner: 

Q. How did you know that the man you are thinking of 
was Mr. Walker? A. Well, I say this, because I knew the 
boys by their faces of the Adam Hat Shop and I remarked 
to them, “You haven’t been here for some time,” and they 
said, “Well, -we send over and get our lunch.” 

Q. How many boys were in the hat shop, do you know? 
A. No, I don’t. 

Q. Now, you say the gentleman you understood to be Mr. 
Walker came in approximately twice a week, that is, you 
noticed him in the cafeteria about as often as twice a week? 
A. Yes, I would say that. 

Q. What kind of order did he give? A. Sandwiches; 
something to be wrapped up and taken out. 

Q. Did he ever buy his lunch in the cafeteria? A. Yes. 

Q. How often would you say that he came in and pur¬ 
chased an order of sandwiches to take out? A. How often? 
Q. Yes. A. Well, as I said before, he came in 

39 twice a week or something like that. 

Q. You mean he came in and ordered some sand¬ 
wiches to be taken out? A. Yes, and waited for them and 
took them right out. There is a quick sandwich block there 
and the boys fix the sandwiches right away. 
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The Deputy Commissioner: That is all. 

By Mr. Swingle: 

Q. Do you know how many sandwiches he usually bought 
there to take out? A. No, I don’t because I did not take the 
cash or anything. 

Q. Did you know whether it was more than one sandwich ? 
A. Oh, yes. 

Q. He also took some drinks out, too, didn’t he? A. Yes. 
Q. You don’t know how many bottles he took? A. No, 
I could not say that. 

Sidney Levitan. 

Direct Examination 
By Mr. Berger: 

Q. Mr. Levitan, on September 2, 1941, where were you 
employed? A. Adam Hats. 

42 Q. In what capacity? A. Assistant manager. 

Q. Now, as assistant manager who were your co¬ 
employees? A. Mr. Lattin and Mr. Walker. 

Q. Mr. Lattin was what ? A. Manager. 

Q. And Mr. Walker ? A. Salesman. 

Q. Now, what did your duties as assistant manager en¬ 
tail? A. All duties, so far as sweeping the floor and clean¬ 
ing the place and selling hats and running errands. We all 
do the same thing. 

Q. Now, were you accustomed to give Mr. Walker any 
orders? A. Yes, sir, I was. 

Q. Was Mr. Lattin accustomed to give orders? A. Yes, 
sir. 

Q. And did Mr. Walker at all times follow your orders 
implicitly? A. Absolutely. 

Q. Now, directing your attention to September 2, 1941, 
will you state as briefly as you can what occurred there that 
morning? A. Well, we got a telephone call that the 

43 window trimmer would be in about five o ’clock. 
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By the Deputy Commissioner: 

Q. A telephone call from where ? A. From Baltimore. I 
think Mr. Speckler called up. I know we got a letter to that 
effect before that, that Mr. Katz would be in Tuesday, and 
Mr. Speckler called up and said he w T ould be in about five 
o’clock. 

Q. Who is Mr. Speckler? A. He is the district manager. 

Q. In charge of the stores in Washington? A. Yes, sir. 
And we were to trim the window. We were to have every¬ 
thing ready by five o’clock. 

Well, we were very busy that morning, such as getting 
the hats ready, and I called the express company about 
the background not being in, and being we were back in our 
work, Mr. Lattin and myself got together and we decided 
to send Mr. Walker out and get some sandwiches in the 
Press Cafeteria, and Mr. Walker spoke to me that morning 
that he was broke, that he only had a few* pennies in his 
pocket. 

So then we talked it over, Lattin and myself, and we de¬ 
cided to pay for his lunch. Lattin gave me fifty cents. I 
took the fifty cents and I pulled out a dollar bill and gave 
him the dollar bill and Mr. Walker took it. 

I said, “Go over to the Press Cafeteria and get 

44 some sandwiches and w'hen you come back I will give 
you fifteen cents to get some drinks” I told him we 
were buying him his lunch. 

45 Q. Let me interrupt, Mr. Levitan. Would you de¬ 
scribe briefly what Mr. Walker’s duties were in the 

store? A. Mr. Walker’s duties were to sell hats and wipe up 
the cases and sweep the floor. Of course, we did not have 
any porter in the place. And his duties and my duties were 
just the same. We cleaned the cases and if there were any 
errands to be done, Mr. Walker would run them or I would 
run them, go to the bank or to go around the corner for 
something. 

The Deputy Commissioner: That is enough. 
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By Mr. Berger: 

Q. Now, prior to September 2, 1941, bad you ever 

46 sent Mr. Walker out to secure sandwiches for the 
three of you in the store? A. Yes, sir. 

Q. And how often would you say that had occurred? A. 
Oh, we sent him out quite a few times. We sent him over 
to the Press Cafeteria to get sandwiches for us quite a 
number of times. 

Q. Would you say as often as twice a week? A. I would 
say on about an average of twice a week during the summer 
months. 

Q. And on those occasions when he did go to secure sand¬ 
wiches for the three of you, why did you send him out for 
sandwiches? A. Lots of times it was so hot. Many times 
we would eat in the store and then sometimes we were busy 
around that time, and in preference to going out and stay¬ 
ing out, we would send Walker out and that would let us 
take care of the customers that came in. 

Q. Did he usually go out at your direction or Mr. Lattin’s 
direction ? A. Either one. 

Q. He never refused? A. Never. 

Q. And it was because of the pressure of business on 
September 2nd that you did send him out for sand- 

47 wiches? A. Oh, yes, we were busy; behind in our 
work. 

Q. Had you specifically told Mr. Walker prior to his leav¬ 
ing the store that he was to eat in the store? A. I told him 
we were buying him his lunch. I told him to bring the sand¬ 
wiches back here and all three would eat in the store. 

Q. You said all three of you would eat in the store? A. 
That is right. 

Mr. Berger: That is all. 

Cross Examination 
By Mr. Swingle: 

Q. Did you ever go out and get sandwiches and bring 
them back? A. Yes, sir, I did. 
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Q. I mean for the three of you? A. Not for the three of us. 
Q. You had gone out— A. I brought them back for Mr. 
Lattin and myself. 

Q. You never brought any for Mr. Walker? A. When Mr. 
Walker came there he used to go out and get the sandwiches 
for us. 

Q. Mr. Walker, I believe, was hired by Mr. Speckler over 
in Baltimore? A. Yes. 

Q. And then sent by Mr. Speckler over here? A. 

48 That is right. 

Q. The Adams Hat Store did not reimburse you 
for the lunch that you paid for, the sandwiches that Mr. 
Walker bought that day? A. We paid for our own lunches. 
Q. You paid for your own lunches? A. Yes, sir. 

Q. You always did that? A. Yes, sir. 

Q. This accident occurred about one o’clock? Is that 
right? A. About that time. 

Q. Is that about the usual time that you folks ate your 
lunch? A. There was no specific time that we ate lunch. 
Sometimes we did not go out until three o’clock. 

Q. Was one o’clock an unusual time to go out? A. Some¬ 
times we would go out at twelve or twelve thirty or one 
o’clock. Anytime after twelve we would have our lunch. 

Q. Did he ever come back for sandwiches just for the one 
of you, instead of the two of you? A. Oh, sometimes Mr. 
Lattin wanted to stay in the store for some reason and he 
would send him out. Sometimes Walker would bring 

49 a couple of sandwiches for us and then he would go 
to People’s and get himself some lunch. 

Mr. Swingle: I think that is all. 

By the Deputy Commissioner: 

Q. Mr. Levitan, you are the one who sent Mr. Walker out 
for sandwiches on September 2, 1941? A. That is right. 

Q. Now, what instructions did you give him at that time? 
A. I said go over and get these sandwiches and bring them 
back. I told him Herman and I were paying for his lunch. 


31 


Q. Did you tell him where to go? A. Yes, the Press Cafe¬ 
teria. 

Q. And I understood you to say that the reason you did 
that was because you were busy and you and Mr. Levitan 
felt that you should not leave the store? A. That is right, 
because when you go out for lunch you usually spend any¬ 
where from three-quarters of an hour to an hour. 



In the United States Coikrt of Appeals 
for the District of Columbia 

London Guarantee & Accident Company. Ltd., appellant 

v. 

Theodore Britton. Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co- 
lumbla Compensation District, appellee 

i 

APPEAL FROM TEE DISTRICT COURT Of THE USITED STATES 
FOR THE DISTRICT OF COLUMBIA 

BBIEF ON BEHALF OF APPELLEE 

EDWARD M. CURRAN, 

fnited States Attorney. 

BERNARD J. LONG, 

Assistant Ignited States Attorney, 
Attorneys for Deputy Commissioner Britton. 

WARD E. BOOTE, 

Chief Counsel, 

United States Employees' Compensation Commission, 

HERBERT P. MILLER, 

Associate Counsel, 

Of Counsel. 







SUBJECT INDEX 


Pace 

Counterstatement of Case_ 1 

Statute Involved_ 3 

Question Involved_ 3 

Summary of Argument_ 3 

Argument_ 4 

I. The findings of fact of the deputy commissioner to the effect 
that deceased’s injury and death arose out of and in the 
course of his employment are supported by evidence and 
where thus supported should be considered as final and 

conclusive_ 4 

II. The issue raised in point I of appellant’s brief was not raised 
in the court below and therefore cannot be raised upon 

appeal-•_ 11 

Conclusion_ 14 

CITATIONS 

Cases: 

Associated General Contractors of America v. Cardillo. deputy 

commissioner. 70 App. D. C. 303, 106 F. (2d) 327 (1939)_ 5 

Baltimore d Philadelphia Steamboat Co. v. Norton, deputy com¬ 
missioner. 283 U. S. 408 (1932)_ 5 

Barclay-Westmoreland Trust Co. v. Borough of Latrobe. 131 Pa. 

Super. 513, 200 Atl. 271 (1938)_ 9 

Benjamin v. Rosenberg Bros., et al.. 167 N. Y. S. 6T>0 (1917), 

ail'd. 223 N. Y. 569_ 14 

Clawson v. Pierce Arrow. 231 N. Y. 273, 131 N. E. 914_ 8 

Crowell, deputy commissioner, v. Benson. 2S5 U. S. 22 (1932)_ 5 

Del Yecchio v. Bowers. 296 U. S. 2S0 (1935)_ 5,14 

DeWald v. Baltimore d O. R. Co.. 71 F. (2d) 810 (C. C. A. 4), 

certiorari denied. October 8, 1934, 293 U. S. 581_ 5 

Eastern Steamship Lines. Inc., v. Monahan, deputy commissioner, 

et al., 21 F. Supp. 335 (D. C. Me. 1937)_ 14 

Employers' Liability Assurance Corp. v. Hoage. deputy commis¬ 
sioner. 63 App. D. C. 53, 69 F. (2d) 227_ 8,9 

Fidelity d Casualty Co. of New York v. Burris. 61 App. D. C. 228, 

59 F. (2d) 1042 (1932)_ 5 

Grain Handling Co.. Inc., v. McManigal , deputy commissioner. 

23 F. Supp. 748 (D. C. N. Y. 193S)_ 14 

Grieb v. Harnmerle, 225 X. Y. 3S2, US N. E. 805_ 7 

Groom v. Cardillo. 73 App. D. C. 358, 119 F. (2d) 697_10,13 

501118—12 (I) 






















II 


Cases—Continued. p agd 

Henderson, deputy commissioner, v. Jones, 110 F. (2d) 952 

(C. C. A. 5, 1940)_•_ 13 

Hutchinson- v. Fidelity Inv. Ass'n, 106 F. (2d) 431 (C. C. A. 4, 

1939), 133 A. L. R. 1061_ 12 

Vllote rt nl„ Jules C. v. Crowell. deputy commissioner, 286 U. S. 

528 (1932), 71 C. ,f. 1297, see. 268_ 5 

Loice, deputy commissioner, v. Central R- Co. of Neic Jersey, 113 

F. (2d) 413 (C. C. A. 3, 1940)_ 14 

Lumber Mutual Insurance Co. v. Locke, deputy commissioner, 60 

F. (2d) 35 (C. C. A. 2, 1932)_ 13 

Marks v. Cray. 231 N. Y. 90,167 N. E. 181_ 8 

Michigan Transit Corp. v. Broxcn, deputy commissioner, 56 F. (2d) 

200 (D. C. Mich. 1929)___ 14 

National Fire Insurance Co. of Hartford. Conn., v. School Dist. No. 

6S , Sequoyah, OKI., 115 F. (2d) 232 (C. C. A. 10, 1940)_ 12 

New York Life Insurance Co. v. Calhoun, 114 F. (2d) 526 (C. C. A. 

8, 1940). certiorari denied. 61 S. Ct. 141, 311 U. S. 701_ 11 

Parker, deputy commissioner, v. Motor Boat Sales. Inc., 314 U. S. 

244 (1941)_ 5.7 

Pearce v. Industrial Commission, 299 Ill. 161, 132 N. E. 440- 9 

Rakoicski’s Case. 173 N. E. 521 (Mass. 1930)_ 14 

Simmons v. Marshall, deputy commissioner, 94 F. (2d) 850 (C. C. 

A. 9, 1938)_ 14 

South Chicago Coal <t Dock Co. et al. v. Bassett, deputy commis¬ 
sioner, 309 U. S. 251 (1940)_ 5 

Southern Steamship Co. v. Norton, deputy commissioner. 101 F. 

(2d) 825 (C. C. A. 3. 1939)_ 13 

Sweeting v. American Knife Co., 226 N. Y. 200, 123 N. E. S2, a£Td. 

250 U. S. 596_ 12 

U. S. ex rel. Laics v. Davenport, 34 App. D. C. 502 (1910)_ 12 

Virtue v. Creamery Package Mfg. Co.. 227 U. S. 8_ 12 

Voehl v. Indemnity Insurance Co. of North America. 2SS U. S. 162 

(1933)_ 5,7 

Wilson d Co., Inc. v. Locke, deputy commissioner, 50 F. (2d) 81 

(C. C. A. 2. 1931)_ 14 

Wimmer v. Hoage, 67 App. D. C. 128, 90 F. (2d) 373_ 10 

Statutes: 

District of Columbia Workmen's Compensation Act of May 17, 

1928 (45 Stat. 600, Chapt. 612, sec. 1; D. C. Code (1940), Title 36, 

Chapt. 5, sec. 1- 1,2 

Longshoremen’s and Harbor Workers’ Compensation Act of March 
4, 1927 ( 44 Stat. 1424; IT. S. C-. Title 33. Chapt. IS, sec. 901 
et. seq .)_ 1,2 


I 

























In the United States Court of Appeals 
for the District of Columbia 


No. 8383 

London Guarantee & Accident Company, Ltd., appellant 

v. 

Theodore Britton, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLEE 


COUNTERSTATEMENT OF CASE 

This is a proceeding for judicial review of a compensation 
order filed on March 12. 1942, by the deputy commissioner, 
Theodore Britton, appellee herein, in which he awarded com¬ 
pensation to Anita Cecelia Walker, widow, and William A. 
Walker, and John L. Walker, minor children of Edwin Aud- 
dioun Walker, deceased, who sustained fatal injuries on Sep¬ 
tember 2, 1941, while employed by the Adam Hat Sales 
Division, Inc. The compensation liability of the employer 
was insured by the appellant, London Guarantee and Accident 
Company, Ltd. The said compensation order was issued by 
the deputy commissioner pursuant to the provisions of the 
compensation law in force in the District of Columbia, namely, 
the Longshoremens and Harbor Workers' Compensation Act 

(l) 
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of March 4, 1927 (44 Stat. 1424; U. S. C. Title 33, Chapt. IS, 
sec. 901 et $eq.)> as made applicable to certain employments 
in the District of Columbia by Act of May 17, 1928 (45 Stat. 
600, Chapt. 612, sec. 1; D. C. Code (1940), Title 36, Chapt. 5, 
sec. 1), which will be referred to hereinafter as the “com¬ 
pensation law.” 

On September 2, 1941, Edwin Auddioun Walker was in the 
employ of the Adam Hat Sales Division, Inc., at 1329 F 
Street, NW., Washington, D. C. On that day he was sent 
across the street by his superiors to get some sandwiches for 
them and for himself because they were particularly busy 
at the store and did not have time to go out to lunch. As 
he was crossing the street on his way to the restaurant he 
was struck by an automobile, sustaining a fractured skull, 
hemorrhage, and shock, which resulted in his death on Sep¬ 
tember 5, 1941. The deceased’s widow filed a claim for com¬ 
pensation on behalf of herself and the two minor children. 
The insurance carrier, appellant herein, controverted the claim 
upon the ground that the injury did not arise out of and in 
the course of employment and that the act of going out to 
buy lunch for himself and his superiors was a purely personal 
act on the part of the employee. A hearing was held by the 
deputy commissioner and, upon the evidence adduced at said 
hearing, the deputy commissioner issued the compensation 
order of March 12, 1942, in which he found that the injury 
and death arose out of and in the course of the employment, 
and awarded compensation to the widow and minor children. 

The insurance carrier thereupon commenced a proceeding 
for review of the compensation order, alleging that the com¬ 
pensation order was not in accordance with law. The employer 
accepted liability under the compensation order and has not 
sought judicial review of said order. 

A motion to dismiss the complaint was filed on behalf of 
the appellee deputy commissioner. The cause came on for 
hearing before Mr. Justice Adkins who, by an order entered 
on the 8th day of September, 1942, dismissed the cause. It 
is from this order that the present appeal is taken. 
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STATUTE INVOLVED 

Section 2 (2) of the compensation law (33 U. S. C. A. sec. 
902 (2)), which reads as follows: 

When used in this Act— 

(2) The term “injury” means accidental injury or 
death arising out of and in the course of employment, and 
such occupational disease or infection as arises naturally 
out of such employment or as naturally or unavoidably 
results from such accidental injury, and includes an 
injury caused by the willful act of a third person directed 
against an employee because of his employment. 

QUESTION INVOLVED 

The sole question for the determination of this court appears 
to be, in substance, whether the lower court erred in dismiss¬ 
ing appellant’s complaint and thus holding that the deputy 
commissioner’s findings of fact, to the effect that Walker’s 
injury and death arose out of and in the course of his employ¬ 
ment, are supported by evidence. 

SUMMARY OF ARGUMENT 

(1) The deputy commissioner found in the compensation 
order complained of that the deceased employee at the time 
of his injury was performing a service for his employer at 
the direction of his superior; there was evidence in the record 
of the proceedings before the deputy commissioner to support 
the deputy commissioner’s findings and under the law, find¬ 
ings thus supported should be considered as final and con¬ 
clusive. 

(2) The question raised by appellant’s first point that the 
deputy commissioner failed to make full and specific findings 
is not properly before the court since it was not raised in the 
court below'. 
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ARGUMENT 

I. 

The findings of fact of the deputy commissioner to the effect 
that deceased’s injury and death arose out of and in the 
course of his employment are supported by evidence and 
where thus supported should be considered as final and 
conclusive 

The deputy commissioner in the compensation order com¬ 
plained of found the facts relating to the injury and death 
to be in part as follows: 

* * * that on the said day the employee herein 

while performing service for the employer as a sales¬ 
man with general duties including the sale of hats, the 
cleaning and care of the store and showcase, the care 
of the stockroom, and going on errands, sustained per¬ 
sonal injury when he was struck by an automobile while 
going on an errand and crossing F Street, Northwest, 
between 13th and 14th Streets, Northwest, Washington, 
District of Columbia, and suffered a fracture of the 
skull, hemorrhage, and shock, which resulted in his 
death on September 5, 1941; that on the said day the 
manager of the employer’s store had received instruc¬ 
tions from his superior to have everything in readiness 
by 5 o’clock in the afternoon of the said day for the 
window trimmer to set up a new display of hats in the 
window of the store; that, therefore, it was necessary 
for the employees to do considerably more work on 
the said day than was usual; that because of the addi¬ 
tional work required of the employees, it was decided 
by the manager and assistant manager that the usual 
lunch period allowed to the employees would be fore¬ 
gone and that sandwiches would be sent for and eaten 
in the store so that the necessary work could proceed 
without interruption; that the assistant manager, with 
the advice and consent of, and at the direction of the 
manager, sent the employee for sandwiches for all of 
the employees, including employee; that the employee 
was instructed to secure them at the National Press 
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Cafeteria which is located approximately across the 
street from the store, and to bring them back to the 
store to be eaten there; that the employee, acting upon 
such instructions, left the store and while crossing the 
street to get to the National Press Cafeteria, was struck 
by an automobile; that the employee was performing 
service for the employer at the time of his injury; that 
the employees injury and resultant death arose out of 
and in the course of his employment; * * * (Ap¬ 

pellant sApp. 11 and 12). 

GENERAL PRINCIPLES 

Before discussing the evidence in the case, it may not be 
inappropriate to invite the court's attention to the following 
well-established principles of compensation law. 

The Longshoremen’s Act should be liberally construed in 
favor of the injured employee or his dependent family; Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, deputy com¬ 
missioner, 2S4 U. S. 40S (1932); Fidelity & Casualty Co. of 
New York v. Burris, 61 App. D. C. 228, 59 F. (2d) 1042 (1932); 
Associated General Contractors of America v. Cardillo, deputy 
commissioner, 70 App. D. C. 303. 106 F. (2d) 327 (1939); 
DeWaldv. Baltimore & O. R. Co., 71 F. (2d) S10 (C. C. A. 4),. 
certiorari denied October S, 1934. 293 U. S. 5S1. 

In the absence of substantial evidence to the contrary the 
presumption is “That the claim comes within the provisions 
of this Act’’; section 20 (a) of the Longshoremen's Act. 

The findings of fact of the deputy commissioner supported 
by evidence should be regarded as final and conclusive and not 
subject to judicial review; South Chicago Coal & Dock Co., 
et al. v. Bassett, deputy commissioner, 309 U. S. 251 (1940); 
Del Vecchio v. Bowers, 296 U. S. 2S0 (1935); Voehl v. Indem¬ 
nity Insurance Co. of North America, 2SS U. S. 162 (1933); 
Crowell, deputy commissioner v. Benson, 2S5 L T . S. 22 (1932); 
Jules C. UHote, et al. v. Crowell, deputy commissioner, 2S6 
U. S. 528 (1932) . 71 C. J. 1297, sec. 1268; Parker, deputy com¬ 
missioner v. Motor Boat Sales, Inc., 314 U. S. 244 (1941). 

The following is a narration of so much of the testimony 
taken before the deputy commissioner as is considered sufficient 
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to show that the findings of fact in the compensation order 
complained of are supported by evidence. This narration is 
not intended to cover all of the testimony as under the author¬ 
ities it is necessary only to show that there is evidence to sup¬ 
port the findings of fact of the deputy commissioner. 

Herman A. Lattin testified as follows: that he is the man¬ 
ager of the Adam Hat Store, and was, on the date of the acci¬ 
dent (Appellant’s App. 15); that deceased w*as employed at 
the store and that his duties were to wait on customers, take 
care of the stockroom, sweep out the store, clean out show 
cases, help unpack stock, and to run errands of different kinds 
(Appellant’s App. 16); that on the day of the accident they 
were informed that the window trimmer was coming to the 
store at 5 o’clock and were very busy that day getting ready 
for him; that he (the witness) had sent deceased to the bank 
and when he came back he told deceased that they were very 
busy and they, the manager, assistant manager, and deceased, 
could not go out for lunch; that the assistant manager gave 
deceased money and told him to get sandwiches and coffee 
for the three of them; that they sent him to the National Press 
Cafeteria, which is directly across the street from the store 
(Appellant’s App. 16, 17, 21); that a couple of minutes later 
he saw people running, and he went across the street and saw 
a man lying in the safety zone and found it was deceased 
(Appellant’s App. 17); that he heard the assistant manager 
tell deceased to go out and get the lunch (Appellant’s App. 20); 
that he had the right to tell deceased what duties to perform 
(Appellant’s App. 21); that the reason deceased was sent out 
for lunch on that particular day was because they were prepar¬ 
ing for the window display and were very busy (Appellant’s 
App. 23). 

Sidney Levitan testified as follows: that on the day of the 
accident he was employed in the Adam Hat Store as assistant 
manager (Appellant’s App. 27); that he and the manager were 
accustomed to giving deceased orders (Appellant’s App. 27); 
that they got word that the window trimmer was coming at 
5 o’clock and that they were to have everything ready for him; 
that they were very busy and behind with their work, and 
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he and the manager decided to send the deceased out for some 
sandwiches (Appellant’s App. 27. 28); that he told deceased 
to go over to the National Press Cafeteria and get some sand¬ 
wiches (Appellant’s App. 28); that he told deceased to bring 
the sandwiches back to the store and all three would eat in 
the store (Appellant's App. 29); that the reason he ordered 
deceased to get the sandwiches on the day of the accident was 
because they were very busy and did not want to leave the 
store, and that it would save time (Appellant's App. 31). 

It will be seen from the foregoing narration that the findings 
of fact of the deputy commissioner, to the effect that the in¬ 
jury and death arose out of and in the course of the deceased's 
employment, are supported by competent evidence and thus 
supported are. under the authorities cited above, final and con¬ 
clusive. 

In the Voehl case, supra, the United States Supreme Court 
specifically held that a finding that an injury arose out of and 
in the course of employment is one of fact, which is final, where 
supported by evidence. In the recent Parker case, supra, the 
United States Supreme Court reiterated that holding, citing 
the Voehl case, and stating that the Circuit Court of Appeals 
should have accepted the finding as final. 

Appellant contends that the deceased at the time of injury 
was performing “a personal act for himself and for his two 
co-workers, which act was wholly disconnected from any duties 
of his employment.” To so construe the evidence would be 
to disregard it entirely. The deceased's superiors both testi¬ 
fied that it was a part of his duties to run errands (Appellant’s 
App. 16. 28). and that on the day of the accident it was be¬ 
cause of the press of business that they sent him out to get 
their lunch so that they would not have to leave the store, and 
would thus save time (Appellant’s App. 23, 2S, 31). 

In Grieb v. Hammerle, 225 N. Y. 382, 118 N. E. 805, an 
employee was requested by his employer to deliver, after work¬ 
ing hours, boxes of cigars to a hotel; for such extra service his 
employer sometimes gave him car fare and the “price of a 
drink." When leaving the factory he fell and was killed. The 
New York Court of Appeals, speaking through the late Justice 

."Oil IS—4'J 'i 
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Cardozo. stated that it cannot be that an employer may ask 
a clerk to do a thing and then be heard to say that the em¬ 
ployee if injured while doing the thing is outside the pale of 
employment: the employment is enlarged by force of custom 
or request to include the service performed. (Incidentally, 
it might be stated that the employer in the instant case has 
not stated or given any evidence that the injury did not arise 
out of and in the course of the employment; only the insurance 
carrier has sought judicial review of the award and has assumed 
that position as a “theory’’.) In the same case Justice Cardozo 
said that: 

It was not mere friendship, it was the relation of 
employer and employee that led the one to request the 
service and the other to render it. If such a service 
is not incidental to the employment within the meaning 
of the statute, loyalty and helpfulness have earned a poor 
reward. It is enough that here the employee was in 
the general service of the employer; that the service 
rendered was incidental to the business; that it was one 
which the employee had been accustomed to render upon 
request and that the errand was the cause of his presence 
on the stairway. [Italics supplied.] 

In the instant case all of these elements were present and 
the deceased was on the street because of the errand which he 
was requested to perform in furtherance of his employer's 
•business . The fact that he was procuring his own lunch (as¬ 
suming but not admitting that .that was a personal service), 
at the same time he was procuring lunch for the manager and 
assistant manager (getting all of them so that lunch might be 
consumed in the store so as to save time for the employer), 
does not, it is submitted, make the errand a personal service. 
If the work of the employee creates the necessity of traveling, 
he is in the course of employment,'. though he may be serving at 
the same-time some purpose of:his own. Employers' Liability 
Assurwvce Corporation v. Hoage, deputy commissioner, 63 
App. B. C. 53, 69-F. (2d) 227; Marks v. Gray, 251 N. Y. 90, 
167 N. 3S. 181; Clawson v. Pierce Arrow, 231 N. Y. 273, 131 
N. E. 914. The deceased was on the street by force of duty 
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owing to bis employer. Chief Justice Groner aptly stated the 
law for this court in the Hoatje ease, supra, as follows: 

But it does not follow that, .because the employee is 
at the time serving a purpose of his own in no way in¬ 
consistent with his duties to his employer, the fact of 
double purpose will exclude his right to compensation. 
The test in such cases is whether it is the employment 
that has sent the employee upon the journey or brought 
exposure to the peril. 

The authorities cited by appellant do not conflict with the 
principle urged by appellee and uniformly adhered to by the 
courts, namely, that an injury sustained by an employee while 
performing an errand upon which he was sent by his employer, 
arises out of and in the course of his.employment. Appellant's 
authorities cited on page 12 of its brief merely hold that an 
injury sustained by an employee going to or from lunch is 
generally not within the protection of the compensation law. 
Appellant in its brief studiously and repetitiously and in various 
ways attempts to give the court the impression that deceased 
at the time he was killed was merely on his way to lunch 
and -that, as an incident thereto , was ‘bringing back sand¬ 
wiches for .his two coemployees.” That was ,not the factual 
•situation. The .testimony which we have narrated above 
.clearly show’s that deceased was sent out by his superior to 
get sandwiches for the manager, assistant manager, and him¬ 
self. He was, therefore, not “simply going to get lunch” as 
appellant contends. He was following the direction of his 
.superior.officer in the line of duty and should have the protec¬ 
tion of the workmen’s compensation law. Barclay-Westrnore- 
land Trust Co. v. Borough of Latrobe, .131 .Pa. Super. 513, 200 
Atl.271 (1938). 

The principal case relied upon by appellant, namely Pearce 
-,v. 'Industrial.Commission, 299 Ill. .161, ,132 N. E. 440, is clearly 
•distinguishable from the instant case as is-apparcnt from read¬ 
ing the portion of the opinion quoted in appellant’s brief. In 
..that cftse several employees .contributed to-a fund and one of 
them went out to buy groceries, moat, etc. , for lunch which was 
cooked in the building. The court found that this arrange- 
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ment was made “mainly for the purpose of furnishing warm 
lunches for themselves which would be more enjoyable, and 
perhaps more healthful than if cold.” (Quotation is from 
opinion in the case.) How can such a personal voluntary ar¬ 
rangement be made to compare with the instant case wherein 
Walker, the employee, was directed by his superior, the assist¬ 
ant manager, to get sandwiches on that particular day for the 
manager and assistant manager because they were very busy 
and were preparing for the visit of the window trimmer who 
was coming that day and because they did not want to leave 
the store and wanted to save time? If Walker had refused to 
obey his employer’s instruction, he would no doubt have been 
subject to disciplinary action. This would not be true if the 
errand had been a purely personal act on the part of the 
employee, as contended by appellant. 

The only local cases cited by appellant in support of its 
contention that the injury and death did not arise out of and 
in the course of the employment are Wimmer v. Hoage, 67 
App. D. C. 128, 90 F. (2d) 373, and Groom v. Cardillo, 73 App. 
D. C. 358,119 F. (2d) 697. The facts in neither of these cases 
could possibly be considered as similar to the facts in the case 
at bar. In the Wimmer case, the employee, while intoxicated , 
was assaulted by an outsider while on his way to get a package 
of cigarettes for himself and h$s companion. The deputy 
commissioner rejected the claim for compensation and this 
court affirmed the action of the deputy commissioner, stating, 
among other things, that “the deputy commissioner saw the 
witnesses and heard them testify and might properly have 
drawn the inference, from claimant’s bizarre statement, that 
the assault was caused wholly by claimant’s intoxication.” In 
the Groom case, the employee, a teller in a bank, claimed that 
his employment caused an exacerbation of an arrested tuber¬ 
culosis. The deputy commissioner rejected the claim upon the 
ground that the employee did not sustain an accidental injury 
arising out of and in the course of his employment or contract 
an occupational disease arising naturally out of such employ¬ 
ment. This Court affirmed the action of the deputy commis¬ 
sioner, stating that there was evidence to support the deputy 
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commissioners findings and that where the findings were thus 
supported, they were final and conclusive; that it was of no 
consequence that the court might have arrived at a different 
conclusion or that there was a sharp conflict in the testimony or 
even that the evidence preponderated strongly against the view 
expressed by the deputy commissioner. This Court said: 

We cannot substitute our judgment for the deputy 
commmissioner’s judgment nor can we weigh the evi¬ 
dence. 

On page 14 of the appellant’s brief, the inference is adroitly 
left that deceased made an agreement with his co-employees 
to go out and get lunch. There is no such evidence. Walker 
was ordered to go out and get the sandwiches, according to the 
testimony of the manager and assistant manager. 

There is also no evidence to support the intimation on the 
same page of appellant’s brief that the manager, assistant 
manager, and deceased took turns in getting lunch. The evi¬ 
dence in this respect is that deceased always was sent, ever 
since he was employed (Appellant’s App. 30). 

Lastly, we do not understand appellant’s reference on page 
14 of its brief to an alleged contention on the part of appellee 
that the going out to get sandwiches was similar to the case 
of an employee performing a personal errand for an employer 
as in “the case of a president of a building corporation sending 
an employee to go to the president’s private home to paint a 
house.” Appellee makes no such contention. 

II 

The issue raised in point I of appellant’s brief was not raised 
in the court below and therefore cannot be raised upon 
appeal 

Appellant contends (point I of its brief) that the findings 
of fact in the compensation order complained of were not full 
and specific. A review of the complaint (Appellants App. 2) 
reveals no such allegation or contention was made in the court 
below. It is well recognized that issues may not be raised 
for the first time upon appeal. New York Life Ins. Co. v. 
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Calhoun , 114 F. (2d) 526 (C. C. A. 8, 1940), certiorari denied 
61 S. Ct. 141,311 U. S. 701; National Fire Ins. Co. of Hartford, 
Conn. v. School Dist. No. 68, Sequoyah County, Okl., 115 F. 
(2d) 232 (C. C. A. 10, 1940); Hutchinson v. Fidelity Inv. 
Ass’n, 106 F. (2d) 431 (C. C. A. 4. 1939), 133 A. L. R. 1061; 
Virtue v. Creamery Package Mfg. Co., 227 U. S. 8; U. S. ex rel. 
Laws v. Davenport, 34 App. D. C. 502 (1910). 

Had appellant alleged in the proceeding in the court below 
that the findings were incomplete and if such allegation was 
well founded, the court below could have remanded the case 
1 to the deputy commissioner for a more complete finding. It 
will not do, however, to say nothing until the case reaches 
the Court of Appeals and then for the first time to complain 
i of the incompleteness of the findings of the deputy commis¬ 
sioner. 

As a matter of fact the findings of fact in the compensation 
order complained of, are unusually complete and detailed (see 
! compensation order. Appellant's App. 11). As the late Mr. 
Justice Cardozo stated in the case of Sweeting v. American 
Knife Co., 226 N. Y. 200, 123 N. E. 82, affirmed 250 U. S. 596, 
which arose under the New York workmen's compensation 
law: 

These findings, therefore, would be adequate even if 
the Commission were a court. But in truth it is not 
a court and the niceties of code practise have no place 
in its procedure. Its decision states the facts essential 
to liability. No more should be expected. [Italics sup¬ 
plied.] 

The cases cited by appellant on this point involved situa¬ 
tions where the deputy commissioner failed to make any spe¬ 
cific findings of fact. That is not the situation in the instant- 
case. 

What appellant really complains of is that the deputy com¬ 
missioner refused to make findings of certain facts (enumerated 
on page 9 of its brief). These findings would have been in¬ 
consistent with the deputy commissioner's ultimate finding 
or conclusion that the injury and death arose out of and in 
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the course of the employment. Obviously (as appellant points 
out in its brief), if the deputy commissioner had found the 
facts to be as appellant contended, he would have had to find 
also that the errand was a personal one. The point is, how¬ 
ever, that the deputy commissioner found from the evidence 
that the errand was undertaken by Walker under the direction 
of his superior, in pursuance of the employer’s business, and 
the deputy commissioner could not at the same time make 
findings which were opposite, contrary, and inconsistent. 

There are a few statements made in appellant’s brief under 
point I which indicate either a misapprehension of the nature 
of a proceeding for judicial review of a compensation order or 
a hope that the court will depart from the well established 
principles of compensation law frequently stated by this Court. 
On page 8 of appellant’s brief the following appears: 

It therefore appears from the above decisions that if 
the Deputy Commissioner has failed to make full and 
specific findings based on the testimony adduced at the 
compensation hearing, then it is necessary for the Court 
to review all of the evidence, pro and con, and to decide 
whether such evidence is sufficient to sustain the award. 
[Italics supplied.] 

Assuming, arguendo, that there were no findings of fact in 
the compensation order or that the findings of fact were not 
sufficiently complete and adequate to enable the court to de¬ 
termine whether the compensation order was in accordance 
with law, the court could either remand the case to the deputy 
commissioner or could itself review the evidence. The extent 
of the review, as this and other courts have stated so many 
times, would be to ascertain whether there was any evidence 
to support the compensation order, not whether there was con¬ 
trary evidence or a preponderance of evidence against the con¬ 
clusion of the deputy commissioner. Groom v. Cardillo, 73 
App. D. C. 35$. 119 F. (2d) 697; Lumber Mutual Insurance 
Company v. Locke, deputy commissioner, 60 F. (2d) 35 (C. C. 
A. 2, 1932); Henderson, deputy commissioner v. Jones, 110 
F. (2d) 952 (C. C. A. 5, 1940); Southern Steamship Company 
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v. Norton, deputy commissioner, 101 F. (2d) 825 (C. C. A. 
3,1939). 

On pages 8 and 9 of appellant’s brief it is stated, in sub¬ 
stance, that the deputy commissioner may not reject parts of 
th,e testimony and accept other parts, basing his decision on 
the testimony accepted by him. As the trier of the facts, it is 
the deputy commissioner’s duty to sift the testimony, to accept 
or reject testimony according to his sound judgment of its 
truthfulness and reliability. Wilson & Co., Inc., v. Locke, 
deputy commissioner, 50 F. (2d) 81 (C. C. A. 2,1931); Rakow- 
ski’s case, 173 N. E. 521 (Mass. 1930); Benjamin v. Rosenberg 
Bros, et al., 167 N. Y. S. 650 (1917), aff’d 223 N. Y. 569. It is 
also within the province of the deputy commissioner, as the 
trier of the facts, to draw deductions and inferences from the 
evidence. Michigan Transit Corporation v. Brown, deputy 
commissioner, 56 F. (2d) 200 (D. C. Mich., 1929); Del Vecchio 
v. Bowers, 296 U. S. 280 (1935); Eastern Steamship Lines, Inc., 
v. Monahan, deputy commissioner, et al., 21 F. Supp. 535 
(D. C. Me. 1937); Grain Handling Co., Inc., v. McManigal, 
deputy commissioner, 23 F. Supp. 748 (D. C. N. Y. 1938); Sim¬ 
mons v. Marshall, deputy commissioner, 94 F. (2d) 850 (C. C. 
A. 9, 1938); Lowe, deputy commissioner, v. Central R. Co. of 
New Jersey, 113 F. (2d) 413 (C. C. A. 3,1940). 

Incidentally, it might be stated, that while the deputy com¬ 
missioner, as trier of the facts, has the right to ignore testimony, 
a party to an appeal does not have the same privilege with ref¬ 
erence to the testimony in the record. When appellant asserts, 
as it does on page 10 of its brief, that the employee, had he 
not been ordered to bring back the sandwiches, would presum¬ 
ably have gone to the same place for his own lunch, it ignores 
the testimony that Walker ate at the Peoples Drug Store 
when he ate by himself (Appellant’s App. 30) and not at the 
National Press Cafeteria whither his superior sent him. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the order of the district court, which dismissed the complaint 
and thereby held in effect that the findings of fact of the 
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deputy commissioner are supported by evidence, should be 
affirmed. 
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